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1. Introduction

For the last six years and since Sweden was last examined by the CAT, a number of new laws have been enacted that are a direct or indirect response to the international struggle against terrorism. The security police and police have been given extended rights to use secret surveillance, international or regional terrorist lists have been implemented, freezing funds for suspected terrorists without a court decision. A definition of terrorism has been introduced, and used, in both criminal and immigration laws. Bilateral or international cooperation between security services has increased – logically resulting in increased information sharing etc. The high volume of new legislation to counter “terrorism” is however not met by increased protection against human rights violations, including the prohibition against torture. Torture is still not an explicit crime according to Swedish Criminal law and there is no explicit prohibition against the use of evidence deriving from torture. And Sweden continues to have problems in regards to the actual respect of the non-refoulement principle, despite the fact that the prohibition to return a foreigner to a country where he or she will risk torture or illegal treatment is incorporated in asylum and immigration laws. 

This report focuses on the material and procedural protection of article 3 of the CAT, in particular concerning so called security cases – terrorist suspects. Such cases often raise serious human rights concerns from a rule of law perspective due to the fact that a state often is given a high margin of appreciation where national security is concerned. It is “easier” to invade a person’s personal life, easier to decide on the use of secret surveillance methods and the procedures in decisions to expel, deport or return a security threat are often non-transparent, giving the decision making bodies a right to withhold evidence from the alleged security threat.  As is well-known to the CAT, many states have tried to convince international judicial bodies – such as the European Court – that these are new times that require new rules and that e.g. the absolute prohibition to expel in risk of torture should be weighed against potential security threats. The court has however luckily resisted such attempts and/or pressures. A number of cases show that not only is the prohibition against torture and other kinds of illegal treatment still absolute, they also show that the Court is increasingly getting tired of states hiding behind national security to rid arbitrarily themselves of potential threats to security. 

The right to an effective remedy against a risk of torture requires procedures that give the individual a possibility to argue against return. Sweden introduced new procedures in its Alien Act in 2006, however without dealing enough with the secrecy problems in security cases. In a world where intelligence is shared seemingly more than ever before and where also democracies are seriously violating the torture prohibition when interrogating terrorists, courts and authorities deciding in security cases need to be more careful when deciding on an individual’s right to remain in the country – and not blindly trust the information given by national security services. 

Even if this report primarily aims at scrutinizing developments that affects the non-refoulement principle in the struggle against international terrorism, a number of our findings are equally important in normal non-refoulement cases. As the Swedish Helsinki Committee is representing Ahmed Agiza and Mohammed Alzery, two Egyptian asylum seekers who were rendered to Egypt by the CIA in December 18, 2001, the report ends with a comment on the current situation of the men. 
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2. New Asylum Laws and Equality of Arms

1. As is mentioned in the state party report (paras 6 and following) Sweden introduced in 2006 new procedures for asylum claims. The main feature of this change was the introduction of Migration Courts for appeals against a decision by the Migration Board. The change came about after years of discussions and criticism from many parts of society; politicians, NGO:s, lawyers, researchers and international  human rights monitoring bodies. What was demanded was improved legal certainty for the asylum seeker, in particular better-motivated decisions and openness in the use of sources for negative decisions by the migration authorities. 

2. The change in the Aliens Act and the Special Control of Aliens Act was also considered to be important to strengthen the rights of the individual to be heard in person before the decision making body. Oral hearings had generally not been the rule in the former asylum process. These demands on improved legal certainty were considered only to be possible to achieve through an objective and adversarial process in an impartial court. At the same time civil society stressed that such a process needed to be accompanied by an understanding of the legal obligations of the state according to the Geneva Convention on the status of refugees. 

3. A claim for asylum normally proceeds as follows: In short the counsel of the asylum seeker is asked to investigate the case, which is then handed over to and decided upon by the Migration Board. According to the Aliens Act the asylum seeker is entitled to a meeting in person with the Migration Board before a decision is taken unless it is considered absolutely unnecessary. 
4. A negative decision by the board can be appealed to the Migration Court where the Migration Board will act as a counter part, defending its original decision. Both the Board and the asylum seeker can appeal the judgment by the Migration Court to the Supreme Migration Court
. However not all appeals will be judged on the merits of the case. As a rule the asylum seeker will need a leave to appeal, which is decided by the Supreme Migration Court. It should be stressed that the Migration Board still is the body approving of and choosing counsels for the asylum seekers. 

5. It is clear that even in a normal asylum case there are still some improvements that need to be made in order to achieve necessary legal certainty for the asylum seeker and thus for Sweden to be in accordance with the procedural rights of article 3 of the CAT and of article 13 of the ICCPR as well as Optional Protocol number 7, article 1. Some of these are of a practical nature, some need to be expressed in law. 

6. Introducing a two-party process has demanded a change in working methods for the counsel. At the same time the new procedures require more counsels than before. Since the initial investigations concerning asylum claims to a high degree are performed by the counsels rather than the Migration Board as was previously the case, this also necessitates good knowledge not only in national but also international law, and not least, detailed information about the country of origin of the asylum seeker including its respect for human rights. At the same time the fees for legal aid in asylum cases are set for normal, fairly uncomplicated cases, and/or for experienced counsels. 

7. As is regular, counsels are not reimbursed for the time they have spent in order to seek information about particular situations in a country or international jurisprudence. Such claims are considered to be unnecessary and are rejected by the body regulating the fees – the migration board or the Courts. At the same time, the state has not provided counsels with trainings in order to meet both the need for improved country knowledge, national and international law and adversarial processes. Training has however been provided by civil society and NGO:s such as the Bar Association. 

8. However according to the Swedish Bar Association fees for lawyers who fulfill the very important duty of public counseling, be it as public defenders or counsels in asylum cases etc. are generally underpaid. Not only are fees low, costs that the lawyer has deemed to be necessary in order to fulfill his or her duties, are often and regularly cut by the court. According to the bar, a public defender or counsel is today the lowest paid actor in a court of law.  At the same time he or she does not enjoy the labor benefits that state employed lawyers do or the training and knowledge resources that large state institutions normally have. 

9. The economically uncertain situation for lawyers choosing so called “humanity law” has according to the Bar Association created a situation where there is hardly any recruitment at all to public legal counseling. Young lawyers prefer business law and/or to work as private representatives of e.g. an accused where the set fees do not restrain them in their work.  

10. Other national NGO:s have raised grave concerns about the lack of enough competent and experienced counsels representing asylum seekers. This concern was raised already before the procedural reform was put in place. Combined with a situation where those lawyers who are diligent in their work risks not being reimbursed for their costs, this of course creates a serious problem where legal certainty and the rule of law is concerned. It is fair to say that an asylum seeker rarely has the possibility to hire a private counsel in order to be sure that he or she receives adequate representation. And there are not enough experienced counsels to represent everyone. The system also opens up for lawyers taking on more cases than he or she can handle conscientiously. 
11. If a case requires more thorough investigations than a normal case, the situation becomes even more problematic. This is particularly the situation in so called Security cases where the asylum seeker already is disadvantaged towards the state. As such cases often involve national security, evidence proving that a person is a threat to national security is often undisclosed to the asylum seeker and his or her counsels, either in part or in whole. A serious lawyer will evidently put a lot of work into trying to get access to this information, which will involve a number of appeals or complaints. It is however not self-evident that the costs of this task are reimbursed. As these cases are often strenuous in themselves, the disadvantages in the process increases the risk that lawyers hesitate to take on security cases or are unable to represent their clients satisfactorily. 

12. Even though, according to Swedish administrative law, the court is under an obligation to make sure that a case is properly investigated, the Migration Courts do not themselves possess expertise in country specific relations, neither in general or in relation to the individual claims of the asylum seeker. It will thus rely on the information given by the parties at trial. In a number of judgments by the Migration Court, the Court has also stated that it finds no reason to question the country specific assessment made by the Migration Board. There is a real risk that the Migration Board will thus often be advantageous in the process, in particular when the assigned counsel works for a small firm or by her- or himself, where the possibilities to investigate the situation are smaller. 

13. The fact that the Migration Board approves and assigns all public counsel as well as decides on the cases in first instance and then moves on to being counterpart to the asylum seeker in the courts, must, in principle, be described as problematic from a rule of law perspective. If the assessment by the Board is not questioned, it can of course be questioned if an appeal system really exists in reality. 

14. In the preparatory work to the new Aliens Act it was decided that the effects of the law should be investigated in order to see, e.g. if the new process really has introduced greater transparency and increased legal certainty for the asylum seeker. Such an evaluation has been initiated and will be conducted by a Government commission through out the year resulting in two different reports. 

Recommendations:

15. It is of course of great importance that the working situation for appointed legal counsels are thoroughly investigated by the assigned government commission and that improvements are suggested in order to secure the rights of the asylum seeker. 

16. A system introducing compulsory, regular tests in asylum law, should be introduced as well as state funded trainings to improve legal and country specific knowledge. As mentioned such trainings are today only provided by and on initiative by NGO:s, and even though such trainings still will be necessary, they are evidently not enough and can, due to funding almost only be provided on an ad-hoc basis. 

3. Investigating non-compliance with the non-refoulement principle

17. Sweden has been criticized by international human rights bodies such as the CAT and the Human Rights Committee, either for the risk of violating the non-refoulement principle or, in two cases, even having violated the torture prohibition through the execution of an expulsion order despite the evident risk that the expellees would face torture.
 The CAT Committee is of course very well aware of the high amount of cases that is brought to it by individuals who fear expulsion from Sweden. Some asylum seekers chose other venues, such as the Human Rights Committee
 or the European Court for Human Rights. Up until 2005 the Government had not lost a case concerning the refoulement prohibition in the Court.
 A number of cases have however been settled, giving the applicant residence permit, before they were examined by the court. 

18. The high number of cases lost internationally cannot be referred to insufficient implementation of the non-refoulement principle to Swedish law. Not only is the prohibition to expel a person if there is a real risk of torture absolute according to the Aliens Act, the European Convention on the protection of human rights and fundamental freedoms is incorporated and thus also part of Swedish law. Instruments such as the CAT cannot be evoked directly in courts but authorities and courts should interpret Swedish legislation in the light of the international human rights conventions. 

19. It is rather the assessment of the risk of torture than lack of clear legislation that has caused Sweden problems. A brief examination of the decisions by the international bodies shows that there is one feature of the asylum assessment that distinguishes Swedish evaluations of a real risk and the one made by the international bodies; credibility of the claimant. In the early cases Swedish authorities deemed a torture victim not to be trustworthy if she or he changed their story during the process. Sweden was criticized for a lack of understanding of how a torture victim acts and reacts. In particular a victim who has reason to fear authorities. Today migration authorities still place a lot of importance on the credibility of the asylum seeker but focus seems to have changed from showing credibility to proving future violations and persecution. The authorities might not longer distrust information from an asylum-seeker about having been subjected to torture, but requires that he or she shows that there is a real risk that such treatment will reoccur if the asylum-seeker is returned to his or her home country. Some lawyers and NGO:s working for the rights of asylum-seekers are worried that the demands for evidence of future violations are too high, in particular in cases that could involve a violation of the torture prohibition. As international human rights law already places a heavy burden of proof on the alleged victim, it should thus not be necessary or in accordance with the CAT to increase that obligation further.  

20. In principle and according to Swedish Administrative law, a court can place the burden of proof on the individual if the disagreement concerns a right of the individual. In cases concerning a right to asylum and protection from torture, there is however also an obligation of the state to protect the individual from violations. As long as the individual can show that there is a reasonable risk that he or she will be persecuted, it should thus be the state that needs to prove otherwise. The court will also always have a duty to ensure that the case is fully investigated, and if necessary demand that either party provide the court with further information in order to try the case “right”. 

21. Other NGO:s, counsels and experts are of the opinion that the lack of a predictable enforcement of the non-refoulement principle is not a matter of evidence but rather a lack of good legal analyses. As is mentioned above, there is a lack of knowledge and /or experience among counsels in asylum law, but there is also a lack of understanding in human rights law and humanitarian law at the Migration Board and even in the courts. Judgments are not well reasoned enough to serve as legal guidance for a legally predictable outcome.  And even when a judgment is well written the authorities sometimes misinterpret it. Available guidelines to e.g. the UN Convention on the status of Refugees such as the UNHCR handbook are regularly not used and the principle “benefit of the doubt” not adhered to. 

22. It is fair to say that there is a low esteem for asylum law, not only because practitioners are underpaid but also because it is neglected in the educational system. Very few courses on the subject are offered at the law faculties, research is scarce and there is not even a professorate in asylum law – at any University. 

Recommendation:

23. The high number of cases that Sweden has lost internationally, the new asylum procedures and the complexity of non-refoulement cases involving national and international law, rights of the individual and obligations of the state, the low esteem and down prioritization of asylum law, ought to be enough for the Government to act on the subject in order to improve legal certainty for the individual. In particular since this is a part of the law that literally affects the life and well being of the individual and – in many cases the fundamental and absolute prohibition against torture. 

4. Secrecy Clauses and Security Cases

24. Over the years there has been continuous criticism from both national NGO:s and international bodies about the procedures in so called security cases. According to the old Aliens Act, an asylum seeker that was considered to be a security threat (defined as a risk because of his or her background, where the risk is not imminent and not prosecutable but an undefined future risk of becoming involved in activities that may threaten the security of the nation) did generally not receive a decision on his or her request for asylum by any other body than the Government. The Migration Board could choose to decide on the case or to hand it over to the Government. Generally this however meant that such cases were regularly entrusted to the Government, as there was a need for “weighing national security against the right to asylum”. A decision by the Government could not be appealed. 

25. The legal uncertainty of this kind of procedure where a political body decides as first and last instance in an individual case became clear and evident in the cases of Ahmed Agiza and Mohammed Alzery, two Egyptian asylum seekers who were expelled from Sweden on December 18, 2001. The decision to expel the men was not communicated with the counsels or families of the men until they were already handed over to Egyptian authorities after first having been treated humiliating and degrading by CIA officers on Swedish soil. The cases also revealed a possibility to circumvent the absolute prohibition to expel a person to a country where there is a real risk of torture, not only through a secret decision by the Government but also through the use of so called diplomatic assurances (below at paras 69-84). In addition, the immediate expulsion deprived the men a right to effectively bring their cases to an international body. 

26. In the new Aliens Act the procedures for so called security cases have been altered. The change partly came about due to the massive criticism, nationally and internationally about the legal uncertainty in such cases. Over the years, parliamentary and Government commissions of inquiries have suggested that the Government at least partially should be relieved from making decisions in individual asylum cases.
  In the Bill for the New Aliens Act, the Government however suggested that it would remain as a decision making body in security cases but that the Migration Board is introduced as a mandatory first instance. In the preparatory work the Government explains its opinion by referring to the overall obligations of the Government to uphold the security of the realm. It is also stated that security cases differ from other asylum cases. They are often imminent and need to be handled as swiftly as possible. The cases require knowledge in international terrorism and it is also not uncommon that assessments of a sensitive nature need to be made that can affect international relations.
 The preparatory work also points to the fact that these cases often involve information that is sensitive from a secrecy point of view. As security in this case requires that the Government decide on a case, this statement in the preparatory work must be interpreted as referring to intelligence collected by and between Security Services. 

27. To improve legal certainty in these matters, the new Aliens Act introduces, as mentioned, the Migration Board as an obligatory, not as previously a voluntary, first instance. A decision by the Migration Board can nevertheless only be appealed to the Government, not to the Courts. If a decision by the Board is appealed the Board should immediately ask the Supreme Migration Court for an assessment of the case. The Court is in particular asked to examine if there is a risk that the individual will be subjected to torture, the death penalty and other serious violations if returned. The Supreme Migration Court will hand over its assessment to the Government. Only in situations where there is an absolute prohibition to expel the individual, the Government is forced to respect the judgment by the court. Other assessments are only considered to be recommendations (see also new circumstances below at 85-93). 
28. According to the preparatory work of the Act it was taken for granted that the Supreme Migration Court should take consideration to all the circumstances of the case. This could include matters concerning evidence, reliability of sources or an evaluation of information that ties the asylum seeker to a particular piece of evidence or event. It was however not necessary according to the legislators that an obligation to make a comprehensive evaluation was included in the text of the law. 

29. The law also stipulates that the Supreme Migration Court should provide for an oral hearing with the security labeled asylum seeker, if this is not evidently redundant. Foreigners, who already are residing in Sweden but are subject to a request by the Security Police to be deported, are however always entitled to a hearing before the Supreme Migration Court.
 According to statistics from the Security police, SÄPO, it advised against residence permit in 19 asylum cases during 2007. 14 of these concerned applications from individuals previously not known or investigated by SÄPO.
 

Investigations by the Security Police in asylum cases:

2006:

	Applications
	Investigated cases
	Deeper analyses
	Number of statements
	New individuals

	24000
	1000
	140
	40
	25


2007:

	Applications
	Investigated cases
	Deeper analyses
	Number of statements
	New individuals

	36 200
	1200
	121
	19
	14


Investigations by the Security Police in citizenship applications:

2006:

	Applications
	Investigated cases
	Deeper analyses
	Number of statements
	New individuals

	50 800
	1 745
	329
	22
	12


2007: 

	Applications
	Investigated cases
	Deeper analyses
	Number of statements
	New individuals

	26400
	2200
	364
	22
	16


30. Additional information from the Migration Board
 shows approximately the same figures. Säpo has, in its assessments, suggested that 19 applications for residence permit should be rejected for security reasons since March 30, 2006. The Board had decided in 14 of these cases – 5 were not yet decided by the end of February 2008. 10 of those have been appealed. Even though the Migration Board cannot reveal on what grounds the application was rejected or granted, statistics show that the asylum seekers have appealed 7 decisions and Säpo has appealed against 3, suggesting that at least 7 out of 10 asylum seekers considered to be security threats were denied residence permit. 

31. Reports from the Government to the Parliament on the use of the Special Control of Aliens Act, show that this law is only applied on one or two individuals per year.
 Since the majority of security cases often concern individuals who are asylum seekers rather than residents in Sweden, the Aliens Act is more commonly used. 

32. The security police (SÄPO) are without doubt the strongest actor in a security case. According to the law SÄPO defines and identifies a security risk. SÄPO can thus decide what procedure should be used. According to the new Aliens Act, SÄPO can also appeal a decision from the Migration Board. SÄPO is also allowed to be counterpart to the asylum seeker before the Supreme Migration Court and the Government. At the same time SÄPO is in control of evidence and information concerning the asylum seeker that can be used against him without having been communicated. Even though these cases are regularly not disclosed to the public, at least five individual security cases were given public attention in 2007 – some were new, some old (Hassan Assad, Abderazzak Jabri, Mohammed Algbhouri, Mohammed Alzery and Ahmed Agiza). The decisions by the Migration Board had been appealed to the Government and in all cases the asylum seeker and his (they were all men) counsel claimed that they had been denied access to the full assessment by SÄPO. In many of these cases the counsels and/or the men – even though heavily restricted from discussing their case to anyone – have complained about not only being denied full access to the Säpo files but also that when information was given, it was heavily redacted. This strongly affected the rights of the individual to provide argument against an expulsion and/or to evaluate the risk of torture if returned. 

33. Even though the preparatory work states that one of the tasks of the Supreme Migration Court is to assess evidence that is used against a security labeled individual, it is unclear if the Migration Board or the Courts at all question the information given by the Security Police. Security Cases are still heavily surrounded by secrecy clauses and judgments or decisions do not generally reveal if and how the bodies have questioned or examined the information from the Security Police. Neither is it clear if the decision-making bodies have examined with enough diligence if the information really should be classified or not. 

34. If information classified as secret by the security police out of national security interest, is revealed to the individual and or the counsel, communication is often surrounded by strict rules on non-disclosure. Interviews with counsels and clients who have been “gagged” show that the information they are forbidden to reveal – with the risk of being prosecuted – sometimes concerns matters that are already in the public domain, information that the client has already revealed as it is part of his or her claim for asylum and even – sometimes – purely legal information, such as references to the law or preparatory work of a law. Restrictions will always place the applicant in a weaker position than the party representing the state, in particular since it makes consultations with external experts such as human rights organizations problematic. 

35. According to the new Aliens Act, a decision by the Supreme Migration Court can never be appealed against. Not even non-disclosure of information. The only way for the applicant and his/her counsel to appeal a decision not to reveal information is through the Freedom of Information Act, referring to the right to public documents. 

36. In the renewed application for residence permits for the Egyptian citizen, Mohammed Alzery the Supreme Migration Court decided only to communicate its decision to one of the two counsels.
 The first counsel appealed the decision on restrictions and on not communicating the decision to the second counsel as well as the decision not to communicate at all an assessment by the Security Police to the Supreme Administrative Court. 

37. Soon thereafter a heavily redacted version of the Court’s decision concerning Alzery had been disclosed to a journalist at the Swedish Radio. Relying on the information in the media that the Court had made a decision in the case, the second counsel asked for, and was given a copy of the decision. However, as heavily redacted as the journalist’s version. 

38. The Supreme Administrative Court, denied both counsels the right to access to the assessment by the Security Police, the court also rejected the request to lift the restrictions and for the second counsel to receive the redacted parts of the decision by the Supreme Migration Court. 

39. However when the Supreme Administrative Court some months later decided on the right to access to information for the journalist, the same judges decided that, besides the classified SÄPO intelligence, the rest of the decision by the Supreme Migration Court could be revealed to the public and the journalist. One interesting thing is that the information that was not revealed to the second counsel concerned legal texts and references to the preparatory work of the new aliens act. In particular it concerned an evaluation of a new piece of legislation giving individuals who have been successful in a non-refoulement case in an international body such as the CAT, the right to residence permit in Sweden. 

40. As it turned out, the media received the part of the Supreme Migration Court’ judgment that the counsel was denied access to. Albeit without the SÄPO memo, which is still undisclosed to everyone, including Alzery and his counsels. 

41. It is clear that the way in which the new Aliens Act was constructed where rules on secrecy is concerned, is insufficient from a legal certainty point of view. Sensitive information is either not communicated at all, often with unclear references on why the information cannot be disclosed, or communicated with heavy restrictions. A decision by the Supreme Migration Court (which is an administrative Appeals Court (Kammarrättten) pulled in rank by the Supreme Adiminstrative Court) not to disclose information cannot be appealed according to the normal procedural rules for Administrative Courts. A counsel or the individual in an asylum case, security or normal, can thus only turn to the Freedom of Information Act for disclosure. This should of course not favourize the media before a counsel, but in practice this has obviously been the case. 

42. The appeal’s procedure concerning access to information is also not only unclear or uncertain it is also time consuming. At the same time, the court can and has rejected claims from the public counsel for reimbursement for the time spent on appeals trying to receive the information needed in order to serve his or her client’s rights (see above at para 11). At the same time again, the very idea of keeping the Government as the second and last instance in Security Cases, was that these matters sometimes need to be decided on swiftly. A decision to expel can thus even be taken, and executed, before the appeal’s procedure is finished since it no longer is a question for the Migration authorities but an issue concerning general access to information. 

Recommendation:

43. The Government should consider and suggest changes in the Aliens Act concerning appeals against decisions from the Supreme Migration Court on classified information. 

4.1 Examining intelligence 

44. As mentioned above there is a lack of examination by the courts and migration authorities, of so called intelligence from the Security Police, despite the fact that the courts have an obligation to make sure that a case is fully investigated. This blind faith in the security police, is perhaps not very surprising when the issue is looked at from a political and historical point of view. The Security Police, SÄPO, serves the Government. It was also clear from the preparatory work of the new Aliens Act, that although improved openness and increased transparency was an important reason for the reform, the Government was kept as a decision-making body in Security Cases also because SÄPO often consider itself to be prevented from disclosing information to the Migration Board or even the Courts. This would in particular be the case when the information used derives from international sources, or from so called friendly-minded security services. According to the preparatory work of the law, intelligence sharing can be conditioned by demands on not disclosing it even to a court of law. It is thus very possible that a security case will never be fully examined by the Supreme Migration Court, not even for investigating risks of torture in the country of origin, and that new information is possible to reveal only when the case reaches the Government (see below at 95-83). 
45. However, during the last few years, and in particular after it was revealed that friendly security services sharing information and cooperating with SÄPO, have used torture during interrogation, questions on how the Government examines such intelligence has been posed both to the Security Police and the Government by NGO:s, parliamentarians and parliamentary bodies. 

46. During the national investigations of the expulsion of Egyptian citizens Mohammed Alzery and Ahmed Agiza, where SÄPO and the Government cooperated with both US and Egyptian Intelligence services, SÄPO declared that no questions were asked by the Government on where the information used to classify Agiza and Alzery as security risks, came from. Nor if it could have been extracted from torture (by e.g. prisoners in Egypt). In the fall of 2007 the Minister of Justice answered a Parliamentary Question on the subject by saying that the Government had no intention of investigating or examining the information received from SÄPO concerning suspected terrorists. She declared that she trusted that SÄPO would not use information that contradicted Sweden’s obligations to respect Human Rights but also said that when intelligence is shared between services, it is never disclosed how that information had been gathered, or where it comes from.

47. This blind trust in the work of the Security Police – and its friendly allies - may not be completely well deserved. In December 2002 a more than 3000 pages long report by a Inquiry Commission set up by the Government, revealed how the Security Police had illegally registered and controlled tens of thousands of individuals due only to their political background during a period of more than 50 years. Even journalists were registered by the secret police. 

48. The secret files were also used against individuals, e.g. to prevent them from receiving jobs at workplaces were a security check was necessary but without disclosing the reasons. The gathering of information for long periods of time has also been addressed by the European Court for Human Rights in a judgment in 2006, Segerstedt, Wiberg and others vs Sweden, application number 62332/00. 

49. It was also clear from the investigations that the then Government was either aware of the illegalities taking place – or ordering them. The Inquiry did not have a mandate to investigate current day activities of the Security Police, but it still concludes that it is very likely that illegal surveillance continues but that the target group is different today than 10-40 years ago, right and left wing extremists rather than communists and socialists. 

50. During the last few years’ the legal mandate and obligations for security services to cooperate has increased. Today police of any EU-member state can ask for international legal assistance in order to collect information through e.g. house searches, secret phone tapping, wire tapping, camera surveillance etc. Methods possible to use in Sweden can be used also by foreign services. Recently Swedish legislation introduced an improved parliamentary control of the secret methods used by the Secret Police and regular police forces, but there is no such follow-up concerning the proportionality or necessity of the methods used when the use of secret methods are requested by foreign services. 

51. Logically, the increased cooperation not least in the struggle against terrorism must result in increased information sharing. Worrying news concerning information sharing between Security Services was revealed in 2007 when four Swedish citizens Ms Safia Benaouda, her husband Munir Awad, Youssef El Haitali and Osman Yasin Ahmed were picked up, detained and interrogated under torture. Three of them had all tried to flee the war in Somalia, but were picked up at the Kenyan border, interrogated and sent back to Somalia and then later secretly brought to Ethiopia. Allegedly they were accused of being supporters of the Union of Islamic Courts, a group listed as terrorists by the US. 

52. It was clear that personal information deriving from Sweden about these individuals, some of them very young and on their first visit in Africa, was easily accessible to foreign secret services. Most of them had never even met or been interviewed by Swedish Security Police in Sweden, and they were not accused of any crime here. In Ethiopia they were facing charges of terrorism and subjected to hearings in military courts. One of the Swedes who was held captive in Ethiopia was 17-year old Safia Benaouda. Safia told her story to staff from Human Rights organizations Reprieve and Cage Prisoners: “One day they took me to a hearing. I was with a group of men and a group of women. There were three judges, three prosecutors, guards and translators. I was not allowed to speak to anyone. My husband Mounir and the other Swede Yusuf was there too. Also the Danis man Ali Jog….They told us that the prosecutors wanted a month to decide if we were illegal combatants or war prisoners.” “In the camp in Ethiopia, the Swedish men were held in little wire cages. I was in a separate room. I saw them twice a day when the guards opened the door to bring me food.” “In Ethiopia we were all thin. We lost a lot of weight and were depressed. Othman, the Swede, was tortured a lot – he was really down. He looked depressed and down and humiliated.” “I saw marks around my husband’s neck. He told me that the interrogators had strangled hum and tortured him. He told me that they were not allowed to eat, that he was made to stand up all day. Over and over they asked: “Are you a terrorist?” They beat him up. I could see deep scars on his hands and ankles from the cuffs. The last time I saw him, Mounir was having a really tough time, being in a little cage 24 hours a day, not allowed out and handcuffed from behind all day and all night. We women could often hear the men being tortured, crying and screaming.”
 

53. According to the men who were held captive and subjected to torture, inhuman and degrading treatment in Ethiopia, they were released only after a visit by the Swedish Security Police. After having been illegally treated (allegedly not only by African police but also by western police) and questioned by local authorities they were very happy to meet with Swedish Security police. According to the captives, Säpo asked them to give out names of friends and acquaintances in Sweden, which would help them to be released and flown back to Sweden.
 Even if no violence was used by the Swedish police, if the prisoners stories are true, the behavior shows a serious lack of understanding of the torture prohibition and the prohibition on not taking advantage of a situation where illegal methods of interrogation has been used.

54. On December 26, 2006, a 54-year-old Swedish national with dual citizenship (Swedish and Moroccan) was arrested in Morocco on terrorism charges. During his first weeks in detention, he was kept incommunicado from his family and was not assigned a lawyer. After a month he was allowed visits and could contact his family. Although the prosecutor accused him of e.g. terrorist related crimes in Morocco, he was exclusively interrogated, under torture, about his personal life in Sweden. He was asked questions about what Mosque he visited during the 90’s and about who else visited the Mosque.  He was also questioned about his religion, including why and when his Swedish wife converted to Islam etc. The 54-year old businessman, who had traveled between Morocco and Sweden for many years, had never been interrogated by the Swedish police or accused of any crime in Sweden. During the first 10 days in prison he was kept in solitary isolation in a very small, cold and dark cell, his feet and hands tied to a pole. He was unable to move and interrogated through out the days without getting a chance to sleep. Blindfolded he was only allowed to use his eyes when eating and for using the toilet. Toilet visits were scarce. He did not receive medication for his ulcer. After 10 days he was released from the interrogation centre, but is still isolated from other prisoners. In March 2008 he was still not put on trial for the alleged crimes. Trial dates have been postponed three times mainly because of failure from other accused counsels to appear. 

55. The Swedish Helsinki Committee for Human Rights raised its concern of the case in a letter to the Swedish Minister for Foreign Affairs in April 2007.  If the 54-year old man was accused of any crime in Sweden, he should stand trial there and not be interrogated about his activities in Sweden in another country with illegal methods. The minister briefly replied that there are no accusations against the man in Sweden.

56. The circumstances of these situations and cases makes it clear that not only is there a need for improved knowledge about the torture prohibition, there is a need for greater awareness among decision making bodies about interrogation methods employed by foreign intelligence and relied upon by the Swedish security Police. As far as is known and according to the response from the minister, no supervisory body has investigated how the Moroccan police was in possession of sensitive private information concerning the 54-year old, or if and how SÄPO was involved in the release of the Swedes in Ethiopia – including what questions were asked and if any information deriving from the torture of the Swedes have been used. A direct question to the Parliamentary Ombudsman from the Swedish Helsinki Committee, if his office would initiate any investigation was answered in the negative. In May 2007 a member of the Parliament filed a complaint to the Standing Committee on the Constitution asking the government to investigate how the Swedish representatives in Ethiopia had acted to protect Swedish citizens from ill-treatment. The complaint is currently being examined and a report from the Committee is expected on May 22, 2008. The investigation however only covers actions taken or omitted by the government and/or the Embassy.
 It is not an investigation into the activities by the Security Police. 

57. Cooperation between security services is, without doubt absolutely necessary in order to keep a country safe from violence and espionage. It is understandable that states enter bilateral and multilateral agreements for international legal assistance. However, knowing that in particularly so called terrorists suspects are frequently subjected to torture, in many states even convicted by the use of coerced confessions or information deriving from torture of a third person, it is necessary for states to better regulate how to objectively examine secret intelligence. Blind trust will inevitably violate human rights, including the absolute prohibition against torture which stipulates that evidence deriving from torture cannot be used in a court of law. This must also be respected in other situations, such as asylum procedures or procedures on deportation. It is of course particularly important that such information is never used if the absolute prohibition against refoulement is at stake. 

58. Demanding better examinations by objective bodies of the information used by services such as SÄPO can also only be in the interest of the security services themselves. During the last few years, SÄPO has also welcomed improved transparency. So far the Government and the legislative body, the Parliament, has only increased transparency over SÄPO:s activities where secret surveillance is concerned. (A new body was established in January 2008, the Security and Integrity Commission. As the body has just started its work it is impossible to say if it will be able to increase legal certainty or not.)

Recommendations:

59. The Government should make sure that allegations and situations such as those referred to above (at paras 52-56) concerning intelligence sharing and involvement in interrogations abroad by the Security Polices are investigated by an objective body, outside the Security Police.

60. The situation also reveals shortcomings in the understanding of the torture prohibition. The government should thus make sure that regular and in-depth training within the Security police is available.
61. There is currently no explicit prohibition against using information deriving from torture according to Swedish legislation. Such evidence should nevertheless not be allowed, or rather not given any credibility. However if there is no evaluation by the courts of the information received from the Security police – due to lack of competence, legal support or factual circumstances, and if the individual him- or herself is not being presented with the full file and is able to question the information, such examinations will not take place. It is clear from the answers given by the Minister of Justice, that in general it is not even considered necessary to examine information presented by the Security Police. 

62. Thorough examination by public authorities such as the Migration Board and courts such as the Supreme Migration Court, of the information presented by SÄPO is necessary. Both in order to secure that classified information withheld from an asylum seeker, the public, is in fact classified for the right reasons, but also to examine in the information used is allowed or not. The government should investigate how to secure the rights of the individual and to prevent violations of the torture prohibition in cases where (secret) information from the Security police is being used – be it criminal, administrative or asylum cases. Solutions might involve legislative changes, capacity building for the decision making bodies in order to be able to examine intelligence, or the introduction of public counsels or similar. 
63. Nevertheless, communication of information used against an individual should be the rule rather than the exception, exceptions from the rule must be motivated from strict security concerns possible for valuation by a court, and information suspected of being tainted from illegal methods of interrogation, should never be allowed to be used. 

64. It should be stressed that evaluating intelligence requires particular skills and knowledge. The same can also be said about human rights issues, such as all the aspects of the prohibition against torture. The Government must make sure that the Courts, authorities and supervising bodies are in possession of such proficiencies – or are allowed and able to acquire them. 

4.2 Improved knowledge to detect torture by Swedish Embassies

65. The situations and cases referred to above (at paras 52-56) also raises questions about the possibilities for Swedish Embassy staff to act in order to protect the rights of Swedish citizen’s and individuals with permanent residence permit in Sweden, when arrested in a foreign country. Experiences from other expulsions such as the return of Ahmed Agiza and Mohammed Alzery, show that there is a lack of knowledge among Embassy staff in how to follow-up an expulsion and to detect ill-treatment or torture in prisons. 

Recommendations:

66. Embassy personal should e.g. receive education in e.g. the Istanbul Protocol and on interview techniques. Over the years a number of handbooks on the subject has been presented that can serve as educational material.
 It should be clear in Swedish national legislation that prison visits must include serious attempts to detect ill treatment.
 

67. It is of course true that consular visits can only do so much in order to detect or even protect a Swedish citizen from torture in another sovereign state. And a diplomat’s first priority is good international relations, not the well-being of its nationals. (See also below on Diplomatic Assurances.) This should not prevent the state from at least making sure that national laws do not prevent attempts to detect and stop torture and, of course not to make sure that the staff is well educated in such matters.  

68. Laws concerning consular aid to Swedish citizens detained abroad should be improved in order to at least make it a responsibility of the Embassy to make all efforts to detect ill-treatment.

5. Diplomatic Assurances

69. On December 18, 2001, Sweden expelled two Egyptian asylum seekers, despite an established and real risk that they would be tortured upon return. One of the men, Ahmed Agiza, had been tried in absentia in a military trial, for terrorist related crimes, and the other, Mohammed Alzery was a suspect in a similar case.
  The background and history of the men, the accusations against them in Egypt and the then recently enacted Security Council Resolution 1373 formed the background of the decision. 

70. As however article 3 of the CAT, the “non-refoulement principle”, is incorporated in Swedish national law, (at the time Chapter 8, Section 1 of the Aliens Act) and because Sweden would violate national and international law if the men were expelled, the Swedish Government sought and obtained a guarantee, a diplomatic assurance from the Egyptian Government that the men’s human rights would not be violated if returned. The state secretary at the Ministry for Foreign Affairs, presented the request by Sweden to a High officer at the State Security/General Intelligence in December 12 when visiting Cairo. “It is the understanding of the Government of the Kingdom of Sweden that the above-mentioned persons will be awarded a fair trial in the Arab Republic of Egypt. It is further the understanding of the Government of the Kingdom of Sweden that these persons will not be subjected to inhuman treatment or punishment of any kind by any authority of the Arab Republic of Egypt and further that they will not be sentenced to death or if such a sentence has been imposed that it will not be executed by any competent authority of the Arab Republic of Egypt. Finally it is the understanding of the Government of the Kingdom if Sweden that the wife and children of Ahmed Hussein Mustafa Kamil Agiza will not in anyway be persecuted or harassed by any authority of the Arab Republic of Egypt.” In an Aide Memoire the Egyptian Government replied to the Swedish that; “We herewith assert our full understanding to all items of this memoír, concerning the way of treatment upon repatriate from your Government, with full respect to their
 personal and human rights. This will be done according to what the Egyptian constitution and law stipulates.”

71. The expulsion was carried out by masked agents from the US intelligence service CIA and by Egyptian secret police, and included degrading and humiliating treatment already at Bromma airport.
 Upon return the men were subjected to torture and severe ill-treatment including electric shocks. The Swedish Ambassador in Kairo only visited the men after five weeks imprisonment. At the fist visit on January 23, 2002, the men complained about the treatment at Bromma and during the first weeks of interrogation by the General Intelligence. The buld part of this information was kept secret not only to the public but for a long time also to the men’s Swedish and Egyptian lawyers, their families and treaty bodies such as CAT and the Human Rights Committee. The internal investigation about the treatment at Bromma was also classified and has never resulted in any criminal charges.

72. The diplomatic assurances used in the cases were heavily criticized by national and international NGO:s as a way of circumventing the torture prohibition. Monitoring bodies, such as the CAT, the Human Rights Committee, the European Parliament and the Council of Europe and independent experts such as the UN Special Rapporteur on issues of torture, has declared that the assurances and the follow-up arrangements were inadequate to protect the men from torture or ill-treatment. 

73. According to the Government, this was the first time it had employed diplomatic assurances in a refoulement case. The initial attitude to the Government’s failure to protect the men’s human rights, was however to refer to principles such as “pacta sunt servanda” (contracts should be respected) and that Egypt as having broken an agreement, was the only party to be blame, not Sweden. After the decision by the CAT in Ahmed Agiza’s case, it was also clear that Sweden still wanted to be able to use Diplomatic Assurances to – as it was described – protect expelled security threats from ill-treatment. Sweden was subsequently active in an attempt to design European Standards for the use of Diplomatic Assurances, an attempt that however failed. Both because some European states were completely against using assurances in torture cases, and because some states wanted to be able to enter bilateral agreements more freely. 

74. We are convinced that diplomatic assurances are ineffective and unreliable and should never be used in expulsion cases where there is a risk of torture or other kinds of illegal treatment. Such an agreement does not add any extra value or protection than a ratification of e.g. the CAT. Such agreements are also never entered into unless a substantial risk of torture has already been established. If such a risk does not exist, a state normally returns the asylum-seeker without any human rights guarantees at all. Diplomatic assurances should also not be used as protection against bad or uncertain assessments of a torture risk. If a decision making body is in such serious doubt, a state should obviously never expel or deport at all. 

75. Because torture by its very nature is employed in secret, there are no monitoring mechanisms that can be installed to completely rule out the risk that a person is being tortured. Threats of continued torture, or more severe torture, or other kinds of threats e.g. against the detained persons family members, can be efficiently used in order to prevent a person from revealing the truth. 

76. Using Diplomats, Embassy staff, to monitor a non-torture agreement is inherently flawed due both to the very nature of diplomacy and the subjectivity of both parties. The cases of Ahmed Agiza and Mohammed Alzery showed how easily the sending state and the receiving state manipulates with facts and information in order not to be criticized for having disrespected an absolute right. The Swedish Ambassador did not visit the men in prison – or ask for a visit – during the first five weeks, since this would be disrespectful to the Egyptians. Demanding visits would prove that Sweden did not trust that Egypt would stand by its word. International relations also prevented Sweden from asking for medical examinations of the men and to withhold the truth from the international monitoring bodies. Even if an objective monitoring body would be appointed, it can never completely overcome the problems of threats against the prisoners. An assignment must also be a life long project, or as long as the person is imprisoned. Experiences show us that after a while follow-up procedures are less and less effective due to the fact that the expelling state believes that its obligation cannot continue “forever” (see below at on developments of the cases concerning Ahmed Agiza and Mohammed Alzery, paras 94-109).

77. Diplomatic assurances are a circumvention of the absolute prohibition against torture. Accepting the use of diplomatic assurances is to diminish the protection against torture, and can severely undermine the absolute prohibition. It risks being a right that is conditioned, not universal but possible to elaborate with depending on who risks being tortured.

78. To enter such an agreement is also to accept that such illegal methods of interrogation are being used by the receiving state.

79. Also, the Special Rapporteur on questions related to torture has on a number of occasions warned about the use of Diplomatic Assurances e.g. in a Press Statement on August 23, 2005: ”The fact that such assurances are sought shows in itself that the sending country perceives a serious risk of the deportee being subjected to torture or ill treatment upon arrival in the receiving country. Diplomatic assurances are not an appropriate tool to eradicate this risk.” 
 

80. In a report to the General Assembly the Special Rapporteur concluded: ”It is the view of the Special Rapporteur that diplomatic assurances are unreliable and ineffective in the protection against torture and ill-treatment: such assurances are sought usually from States where the practice of torture is systematic; post-return monitoring mechanisms have proven to be no guarantee against torture; diplomatic assurances are not legally binding, therefore they carry no legal effect and no accountability if breached; and the person whom the assurances aim to protect has no recourse if the assurances are violated. The Special Rapporteur is therefore of the opinion that States cannot resort to diplomatic assurances as a safeguard against torture and ill-treatment where there are substantial grounds for believing that a person would be in danger of being subjected to torture or ill-treatment upon return.”

81. Both the former and the current commissioner for Human Rights
 for the European Council share the opinion of the Special Rapporteur. In 2007, The European Parliament also adopted a resolution declaring that Diplomatic Assurances are incompatible with the torture prohibition and the non-refoulement principle.
 

82. In its first ever omnibus resolution on the ”State of human rights and democracy in Europe”
, the Parliament of the European Council (PACE) called on ”all member states of the Council of Europe, and in particular their respective parliamentary bodies, to address all the issues raised in the reports and opinions underlying this resolution and in particular, to /…/ fully respect human rights while fighting terrorism, as already requested by the Assembly on numerous occasions, refuse to expel or extradite any individual to a country where there is a real risk of their being subjected to serious human rights violations, regardless of assurances received, as well as to sign and/or ratify at the earliest opportunity the Organization’s conventions and instruments pertaining to human rights, including those on combating terrorism.
”

83. At discussions and debates organized by Swedish NGO:s a number of parliamentarians, including those belonging to the ruling parties, have during the last few years stated that they are against using Diplomatic Assurances when a risk of torture has been established. Even if the Government has allegedly not used Diplomatic Assurances since the expulsion of Ahmed Agiza and Mohammed Alzery, there has not been an official statement from the Government (past and present) that rejects the idea of ever using such agreements again. Since DA:s continue to be used by other states in Europe, it cannot be excluded that Sweden will consider using such agreements again.

Recommendation:

84. It is obvious that despite an absolute and explicite prohibition against non-refoulement in the Aliens Act, the Government could still legally enter into an agreement circumventing the torture prohibition. The Government should thus consider including a prohibition against the use of Diplomatic Assurances when there is a real risk of torture or cruel, degrading or inhuman treatment or punishment, in the Aliens Act, the Special Control of Aliens Act and in legislation concerning deportation. 

6.  New Circumstances and the prohibition to enforce an expulsion order

85. In the new procedures in the Aliens Act and the Special Control of Aliens Act, an assessment by the Supreme Migration Court that an expulsion would violate e.g. the torture prohibition prohibits the enforcement of the expulsion. Even in a situation where the Government finally decides in the matter (Security Cases). 

86. It is however not clear how the procedures apply in a situation where e.g. the Security police (SÄPO) should provide the Government with information previously not examined by the Court, or in a situation where the Government decides to enter into a bilateral agreement with a foreign state. (More on Diplomatic Assurances at paras 69-84). In particular if the Government decides not to communicate the information (in whole or in part) with the foreigner. From a legal rights perspective, the Government ought to refer the matter back to the Court. This is particularly the case if the information received can effect an assessment regarding the risk of torture. In all circumstances, the individual should at the very least be informed that new information has been presented – even if the Government should conclude that it is of no relevance for the assessment of a torture risk. Unfortunately the law does not provide these safeguards.

87. According to the new procedures, the individual can ask for a renewed assessment of the non-refoulement principle after a final decision is taken. This is to avoid that new circumstances has developed that prohibits an enforcement of the expulsion order (E.g. that the situation in the asylum-seekers home country has deteriorated and that this would also include a new found individual risk of persecution or serious human rights violations.)

88. In so-called Security Cases, the definition of new circumstances is interpreted very narrowly. According to Chapter 12:20, 2 section, the Migration Board
 must, if it has received information that an expulsion order cannot be enforced, hand over the case to the Government, which in turn must ask the Supreme Migration Court for a new assessment regarding the absolute prohibitions against return (torture or capital punishment).  The right for a security labeled foreigner to call for new circumstances is heavily circumvented. If e.g. the information was available before or at the time of the first decision on residence permit by the Government, the asylum-seeker is never excused from having neglected to put forward such information. 

89. In one of the very first cases concerning the prohibition to enforce an expulsion order, the Court decided, e.g. that a new report by a UN Special Rapporteur on the situation concerning torture in the receiving state, was not new circumstances. Neither were new statements, made by International Human Rights Organizations concerning the serious human rights violations a terrorist suspect would encounter in the receiving state. All this information was in theory available if not made public or summarized in reports or analyzed by UN bodies and could thus not be considered to be ”new circumstances” according to the Court. It referred to the preparatory work that new circumstances should be interpreted to the letter rather than to the situation. 

90. Other assessments, both in security and normal asylum cases, show that the Court when assessing the risk of torture in light of new circumstances only examines if the new information per se can lead to a risk of torture. A full examination of all circumstances, already known and new, is thus not made by the Court. 

91. According to commission evaluating the new law Government, it is clear from the preparatory work of the new Aliens Act, that the body enforcing the expulsion should nevertheless take all circumstances into consideration – even if the Court has decided to reject it, before enforcing an expulsion order. In reality a department within the Migration Board dealing with the reception of immigrants– (or sometimes even the Security Police) - would thus be the final body deciding whether a non-refoulement situation is at hand. This is far from satisfying and it is also very unsure if these bodies at all are aware of how to deal with such a situation or if they have the right competence to do so. 

Recommendations:

92. The obligation to take all matters into consideration before enforcing an expulsion order must be regulated by law. Such an assessment of the risk of torture should preferably be made by a court, not the enforcing bodies and it must be clear how the person risking return can argue his or her case before the decision making body.

93. In practice, the narrow interpretation of the law currently being used is thus not in coherence with Sweden’s obligations according to article 3 of the CAT, nor to Article 7 of the ICCPR or article 3 of the European Convention, which all calls for a full evaluation of all circumstances in order to avoid a violation of the torture prohibition. The ongoing evaluation of the new asylum procedures must remedy the situation in order to make sure that that a full assessment is made by a competent body. 

7. Follow up to the refoulement of Ahmed Agiza and Mohammed Alzery

94. In March 2007 the Swedish Government decided to withdraw its previous decision to expel Egyptian citizen and asylum seeker Mohammed Alzery. The new decision was a consequence of the decision by the UN Human Rights Committee in November 2006 in the case of Mohammed Alzery
, where Sweden was found to have violated the prohibition against torture on a number of counts as well as the right to an effective remedy. As the government also was requested to provide Alzery with reparations, he applied a.o. for residence permit in Sweden and for monetary compensation for the human rights violations he had suffered. The government handed over the request for residence permit to the Migration Board and the demand for compensation to the Chancellor of Justice. In May 2007 the government took the same decision regarding Ahmed Agiza, whose individual case had been decided on by the CAT in May 2005
. 

95. Currently there is no settlement with the Chancellor concerning monetary compensation. The Migration Board rejected both men’s applications for residence permit in Sweden in first instance. As the Security Police considered the men to still be a threat to public security, both cases were processed as so called Security Cases. 

96. In the new Aliens Act, a new piece of legislation has been added concerning the right to residence permit. According to the law, in a situation where there has been a decision by an international or regional human rights body that an expulsion would violate human rights, the person concerned has a right to residence permit in Sweden
. This right concerns also decisions or judgments taken prior to the entering into force of the new aliens act, as was the case with Ahmed Agiza and Mohammed Alzery. However, if there are compelling reasons of concern to national security, Migration authorities can still deny a person the right to reside in Sweden. Nevertheless, this exception to the rule requires particular circumstances related to the individual. 

97. In Mohammed Alzery’s case, the Migration Board decided to reject the application, both due to the fact that the Security Police still considered that he was a security risk and to the fact that he is currently living in his country of origin and could not be considered a refugee. Alzery has appealed to the Government, which in turn has asked the opinion of the Supreme Migration Court. In its heavily redacted decision, the Court seems to primarily recommend a rejection of his claims for residence permit on two grounds: that he is not a refugee, and that the right to residence permit when a human rights violation has been established by an international body, can only come into effect if the individual is still on Swedish soil. It seems as if the Court does not find it necessary to evaluate the information by the Security Police about Alzery’s alleged threat to public security as the Migration Board did but only recommends a rejection for lack of legal rights to residence permission. The case is currently pending before the Government. Alzery has requested full communication of his file, something that was rejected by the Supreme Migration Court. A similar request has been made to the government, which however has not yet replied to it. 

98. In Agiza’s case, the Migration Board, in spite of the statement by the Security Police, decided not to make a Security assessment but instead reject Agiza’s application for residence permit in Sweden due to the fact that he will not be able to effect such a decision until, at the earliest, 2012. Ahmed Agiza, who applied both according to the new regulation on right to residence permit when a human rights violation has occured, and according to the right to family reunion appealed the decision to the government, which asked for an assessment by the Supreme Migration Court. The Court rejects the application on the same ground as the Migration Board. The case is currently pending before the Government. 

99. The UN Human Rights Committee concluded in its decision concerning Mohammed Alzery, that Sweden had violated the torture prohibition by not promptly or independently investigate allegations of torture or illegal treatment that had taken place, or started, on Swedish soil. The only independent investigation that took place was an investigation by the Parliamentary Ombudsman concerning the actions or omissions by Swedish Security police when handing over Ahmed Agiza and Mohammed Alzery to foreign security services at Bromma airport in the evening of December 18, 2001. The ombudsman did however decide to make a truth investigation rather than a criminal investigation due to the fact that public prosecutors previously had decided not to initiate any criminal investigations. He concluded that the Swedish Security police officers present at Bromma airport could not be held individually accountable for the ill-treatment committed by, primarily, the CIA. The Ombudsman could however not investigate any individual responsibility of the crimes committed by foreign security services. As the public prosecutor has not initiated any such investigation either no one has been held personally or criminally accountable for the illegal treatment that took place at Bromma airport.  

100. Ahmed Agiza is still serving a prison sentence handed down after an unfair trial in a military court in April 2004. Agiza was sentenced to 25 years imprisonment, a sentence that was later decreased to 15 years. He is currently incarcerated in a high risk facility in Tora prison in Cairo (”Scorpio”). He has not received any medical examination concerning the torture or ill-treatment he has been subjected to – in particular during the first two years in prison. He is in bad physical and mental condition. He has applied for a new trial in a civil court, and to be released because of his health – none of the requests have been answered. According to his Egyptian lawyer, there is no regular, legal avenue or right to have his case heard by a civil court – this can only happen through a presidential decree – which in turn requires international support. 

101. Mohammed Alzery was released in October 2003 without having been prosecuted or convicted of any crime. He is still under surveillance. 

102. On March 13, 2008 the Swedish Helsinki Committee was informed, at a meeting with the legal director of the Minister for Foreign Affairs, that Sweden has drastically reduced its dialogue with Egypt in regard to Ahmed Agiza. Follow-ups to the expulsion are thus getting even scarcer than before. It was clear that the government is no longer expressing its concerns over the fact that Agiza never received a fair trial and that it no longer demands that he receives a new, fair trial. Sweden is also not considering supporting the request from Agiza to be released for health reasons. Reports from the Embassy allegedly states that Agiza is in good health and receives proper treatment. The Embassy/MFA has however not asked for an independent medical examination for Agiza, despite the fact that this has frequently been a request from both counsels and NGO:s. It was also clear from the discussion at the meeting that the government seriously questions information regarding Agiza’s health from his family. His family, primarily his mother and sister are visiting Agiza on a regular basis, often twice every month. His family in Sweden has on three occasions in 2007, for the first time been able to talk to Agiza over the phone, an arrangement provided by the Swedish Embassy. Visits by the Embassy have however been less frequent – during the winter of 2007/2008, Agiza received only one visit by the Embassy in three months (end of November and beginning of March). A development that Agiza and his family are very concerned about. 

103. It is extremely worrying that the Swedish Government has decreased its efforts to remedy the violations it is responsible for regarding both Ahmed Agiza and Mohammed Alzery. As long as Ahmed Agiza remains in prison he is at risk for further ill treatment. As he is in need for medical treatment for back injuries, including surgery with subsequent rehabilitation, this can and has been used as pressure against him amounting to torture or illegal treatment. He has obtained medical treatment but then it has been withdrawn again. Without properly investigating his current medical situation and what treatment he has received or is in need of, and if this treatment is given to him regularly, there are small possibilities that the Swedish Embassy is able to make an assessment of his condition. It is serious that he has still not received any medical examination concerning the torture or ill-treatment and that Sweden has not acted in a manner so that a safe and independent investigation has taken place. 

104. It is also very serious that Sweden is no longer demanding that Ahmed Agiza receives a new and fair trial in a civil court for the accusations directed against him. This is particularly worrying since the Swedish government has recognized that the trial was unfair and because one of the conditions for him to be rendered to Egypt was a new and fair trial. 

105. Ahmed Agiza and Mohammed Alzery were subjected to illegal treatment on Swedish soil, at Bromma airport by CIA-agents who were enforcing the expulsion order.
 The investigations that have taken place concerning the events have been insufficient in relation to the requirements according to the torture prohibition. No one has been held accountable for the treatment; no pre-trial investigation has ever been opened. There have also not been any changes in Swedish criminal law regarding the definition of torture. There is still no crime that completely covers torture and no explicit crime called torture. As one of the reasons mentioned by the public prosecutor why not to open a pre-trial investigation, was that the ill-treatment was no a violation according to Swedish law, it cannot be excluded that the lack of criminal investigations are a consequence of inadequate incorporation of the CAT. 

106. As Ahmed Agiza’s and Mohammed Alzery’s requests for residence permit and compensation are still pending, it is difficult to draw any conclusions from these procedures. However the assessments by the Migration Board and the Migration Court concerning the right to residence permit in non-refoulement cases lost by the Swedish government is disturbing. The new piece of legislation introducing a right to residence permit where an international body has decided that an expulsion would violate the torture prohibition is a very welcomed change that shows Sweden’s willingness to respect and follow decisions by e.g. the CAT. However, if this legislation only can be evoked if a person still remains in Sweden – not when an individual has been forcefully expelled and tortured – the positive effects of the law are lost. 

Recommendations:

107. Sweden should support the demands put forward by Ahmed Agiza to receive a new trial in a civil court and should make it clear to the Egyptian government that it does not consider the military court to have provided Ahmed Agiza with a fair trial. Sweden should also make new efforts in order for Agiza to receive both adequate health care and, not least, an independent trauma investigation. 

108. It is important that the Swedish Embassy continues to visit Ahmed Agiza in prison on a regular basis. Visits should be conducted in private and Embassy personal should be trained in detecting ill treatment. Sweden should follow-up on the criticism raised by the European Council and European Union regarding involvement in so called extra ordinary renditions and conduct a more in depth investigation into the reasons behind the expulsion of Ahmed Agiza and Mohammed Alzery, including existence of international pressure. 

109. Sweden should overlook its legislation in order to prevent de facto immunity for serious crimes such as torture and ill treatment by international security agency personal in the future. If the interpretation of the Aliens Act concerning the right to residence permit if an international body has decided that an expulsion would violate the torture prohibition remains after the Government’s decision in Agiza’s and Alzery’s cases, the government should consider to make amendments to the law including a right to residence permit also if a person has been forced to leave the country. 
� Also named the Migration Appeals’ Court, for reasons of clarity we use the name Supreme Migration Court since this is the name used by the Government in its report to the CAT.  


�Most of these cases were brought before the CAT, including the decision as of May 20, 2005 on Ahmed Agiza v Sweden, communication 233/2003. 


� Mohammed Alzery v Sweden (application number 1416/2005, decision on November 6, 2006)


� The case (Bader v Sweden) concerned a deportation of a foreign citizen to Syria where he was accused of murder. The Court found that the deportation would put him at risk of receiving an unfair trial for a crime punishable by death. This constituted a risk of violation both article 2 and 3 of the Convention. 


� See also the Concluding observations from the Human Rights Committee in 1995, para 16. ”The Committee is concerned that the Board of Immigration and the Aliens Appeal Board may in certain cases yield their jurisdiction to the Government resulting in decisions of expulsion or denial of immigration or asylum status without the affected individuals having been given an appropriate hearing. In the Committee's view, this practice may, in certain circumstances, raise questions under article 13 of the Covenant.”


� Government Bill 2004/05:170, page 246. 


� If the foreigner is not an asylum seeker the Special Control of Alien’s Act is applicable rather than the Aliens Act. The procedural changes are generally the same according to both pieces of legislation. 


� In an overall desire to increase transparency, Säpo decided in 2006 to publicize the number of assessments made in asylum cases and requests for citizenship. 


� Statistics provided by SÄPO.


�  Statistics received upon request via email on February 28, 2008.


� Report from the Government to the Parliament on the use of the Special Control of Aliens Act 2007 (concerning 2006). Skr. 2007/08:42


� As the Supreme Migration Court had classified the name of the applicant with reference to both national security and personal integrity, the fact that there even was a decision by the Supreme Court was classified to one of the counsels. 


� When, in 2008, it was disclosed that the CIA had used waterboarding as an interrogation technique the minister was asked how this affected the cooperation with the CIA. In her reply the minister said that this information may have its consequences in the cooperation with the US and CIA. (Answer to the Parliament on February 21, 2008) 


� Report by Reprieve and Cage Prisoners: ”Foreign Nationals Rendered to Guantanamo Bay-Style Detention and Abuse in Ethiopia” 16 April 2007. 


� Interview in Swedish Radio program (Konflikt), May 26, 2007. 


� The complaint, submitted by former Minister of Justice Thomas Bodström reads (our translation): With knowledge about how the Foreign Ministry describes how torture is being used in prisons in Ethiopia, the government should have known that it could happen also in these cases and should thus have acted more, earlier and more powerful to prevent Swedish citizens from being subjected to torture and other kinds of ill treatment. For that reason I suggest that the Standing Committee on the Constitution closer examines how the Swedish government acted i relation to the detention of the Swedish citizents in Ethiopia. The examination should include how the government secured information about the situation of the detained Swedes as well as when and what measures were taken in relation to that information.”


� See e.g. publications from the University of Essex (The Torture Reporting Handbook,  and Combatting Torture) � HYPERLINK "http://www.essex.ac.uk/"��www.essex.ac.uk� and Redress (Legal investigations of Torture Allegation a.o) � HYPERLINK "http://www.redress.org/"��www.redress.org� 


� Law on Consular, economic assistance (2003:491). One of the obligations of the Embassy is to ensure that a Swede that has been detained receives visits – if he or she does not reject help from the Embassy.  Such visits are not necessarily conducted by the Embassy; it can be enough to make sure that family members are allowed visits. According to International treaty law, a state should also always be informed if one of their citizens is deprived of his or her liberty. 


� More on the cases in CAT-decision CAT/C/34/D/233/2003 (May 2005) concerning Ahmed Agiza, and Human Rights Committee decision CCPR/C/88/D/1416/2005 (November 2006) regarding Mohammed Alzery. See also Concluding Observations by the Human Rights Committee CCPR/CO/74/SWE, Follow-up report by Sweden to the Human Rights Committee:  �"Symbol"�CCPR/CO/74/SWE/Add.1� (May 2003), CCPR/CO/74/SWE/Add.2 (Dec. 2003) and CCPR/CO/74/SWE/Add.3. (June 2004). 


� The Aide Memoir also included an assurance that another asylum-seeker about to be expelled, Mr. Ahmed Agiza and his wife and five children would not be ill-treated. 


� See e.g. the report by the Swedish Parliamentary Ombudsman on March 22, 2005 available at � HYPERLINK "http://www.jo.se/Page.aspx?MenuId=106&MainMenuId=106&Language=en&ObjectClass=DynamX_SFS_Decision&Id=1662"��http://www.jo.se/Page.aspx?MenuId=106&MainMenuId=106&Language=en&ObjectClass=DynamX_SFS_Decision&Id=1662�


� See e.g. decision by the Human Rights Committee CCPR/C/88/D/1416/2005 at para 11.7


� See also Report to the Human Rights Commission 2006 E/CN.4/2006/6, December 23 2005. 


�A/60/316 ”Torture and other cruel, inhuman or degrading treatment” August 30, 2005 at para 51. 


� Alvaro Gil Robles and Thomas Hammarberg.


� European Parliament resolution on the alleged use of European countries by the CIA for the transportation and illegal detention of prisoners (2006/2200(INI))


� Resolution 1547 (2007)


� Above at para 34.8 


� When a first decision is taken the Migration Board is normally in charge of the enforcement, however in security cases the Security Police is regularly the body carrying out the expulsion. 


� Human Rights Committee decision CCPR/C/88/D/1416/2005 (November 6, 2006).


� CAT-decision CAT/C/34/D/233/2003 (May 2005) concerning Ahmed Agiza


� Chapter 5, section 4 of the Aliens Act.


� For details about the treatment at Bromma airport  reference is made to the decision by the Human Rights Committee CCPR/C/88/D/1416/2005.
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